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ABSTRACT 

Decisions made by federal and state courts during 
1983 concerning the employment, dismissal, an<^ tenuring of the 
employees of public agencies — in particular, public schools — are 
reported in this chapter. The chapter first addresses discrimination 
in employment based on race, sex, age, or physical limitations and 
notes that the shifting burden of proof in discrimination cases 
involving alleged violation of federal statutes continues to dominate 
litigation in the public employment sector. Considered next are cases 
involving employees* rights to freedom of speech and association, the 
most frequently pressed substantive constitutional claims in cases 
involving adverse employment decisions. Other topics covered include 
the application of iprocedural due process in cases involving 
employees; the dismissal and discipline of employees for 
insubordination, unacceptable conduct^, or incompetence; the 
application of acceptable procedures during reductions in force; 
disputes over contract provisions; factors affecting tenure; and 
teacher certification and decertification. (PGD) 
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2,0 INTRODUCTION 

Casvs selt^ctod for inchision in this chapter invohi* public sch<H)l 
employees or locaL state, or federal e<iucatjon a^^^ueii^s as principal 
parties and do not includ<*en)plo\ Dient issues in thi^ privatt^ strtor, Thv 
analysis speciiicaUx^ ex^hules consideration of cases in\olvin\j un- 
en^plo\nu*nt or wi^rkers' con^pensation, retirenu^nt, ur pensions and 
benefits, Furdu^r. issues relat<*d to Hafnlitx under section U)83 of tho 
Cavil Riuhts Act of arc di^alt with in another chapter of fhc Yvar- 

■«» 

2.1 DISCRIMINATION IN KMPLOYMKNT 

The shifting burden of proof in discriniinaiit>n casiN in\ oh inu allcized 
\ iolaticni of fed<*ral slaUUe hnv conlinues to doniijuUe litigation in ihe 
piiblic emnloyuunit si^tor. Whik^ appellate decisions often deal witli 
federal constitutional fpiestituis as welK the predonnnant issues in cur- 
rent discrinnnation suits deal with pro\ isions u{ Title VU and section 
U)83 of the Civil Hiuhts Ai t of VMii. st ction 5(M of the HchahiUtation 
Act of 19T3s and the A«i< Discrinunation in Kniploynu^nt Act, 

2.1a Race 

In a case that presents the issue c^f a federal court's authority tu im- 
pose a racial quota for the hirini^ of h\ u k teachers once a con^titutional 
V iolation of equal prott^etion of the laws has hvcn found, the Sixth Cir- 
cuit Court of Appeals has struck dow n an <>rder of the federal district 
court that imposed a racial cjuota on a school district's teachinji staff 
and nullified contractual seniority rights. In considering the issue, the 
circuit court balanced the interests <^f students in correcting past 
discriminatory prac tiws against what w as characterized as tlie strong 
oxpiK^tations of teachers" relying on contractual seniority rights* While 
the court recognised that a dcs< gregation remedy might Teijuire a 
(juota in hiring where the evidence of discrinunation was sufficiently 
ejatregious, it held that under the eircumstanc^.*s of this case the school 
Uistrict .s good faith efforts to comply with an affirmative action plan in 
new^ hirings and to actively rix ruit black faculty over a tcfj-year period 
were sufficient. Further, the circuit court held us a matter of law that 
the evidence did not Justify the nullification of senicirity rights to vin- 
dicate student constitutional rights w*hen the projected perwntage of 
black faculty after scMUority based layoffs would be con^parable to a 
numbi*r of relevant market statistical indicators defining black par- 
ticipation in the labor market J 



1. Olivir % Kala,ma;^<M) Ikl. of Fduc.. VM T5T m\\ Cir, 
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In an omployinoiit disc riminat ion action, a school cHstrict's use of a 
<}u<>ta system for luring black staff u as successfuU\ chaUcnjiccl A (luota 
system under which each school was required to eroa*loy between 75 
jH^rcent and 125 perct nt of the existing proix^rtitirs of hluck teachers 
employed citywide at that school s respective level in the school -a slt^ni 
was held to violate e<iual protection and the (livil Hi^jhts Act, The 
(|uc>ta system was used to maintain facult\' racial balance after the 
school fatuities wt re su<^(»ssfully integrated, lait thi^ dixtrict failed to 
show that tlie system would revert back to prior levels of si^iircjiration if 
the (juota s\*stem was not maintained,^ 

The imposition of a \)ne-to-onc" minority hirinii ^oal atul an order 
specifyinji that future layoffs be made on a percx^ntaiie basis to 
guarantee maintenanct* of ratios of minorit\ tv> maj(irit> t<w hers has 
lH (^n approved by the See <uk1 Cir< uit Cm\n of Appeals, That such a 
mandate would infringe f>n th(^ contractual rights of majority teachers 
did not render the plan invalid, though the court did re\ tew and 
reverse aspwts of the hirina goals that w ere^considered unduh harsh in 
appHt ation to probationary and permanent teachers,^ 

A history of dc jure discriminatory practices, statistical e\ i<lence of 
disparate rn)plo\ luent practices, and subjecti\<^ hiring stan<lards m 
selection prowsses ha\e been held sufficient to con^pel a finding of 
employnu nt discrimination as to a black Alabanm tc acher coach wh<» 
was denied a position as head coach. The coach's Title VII clainu tmce 
<^tablished. was not sufficiently r( futcd by the school board's assump- 
tion that th(^ tc acher-coach was not interested in applying for the posi- 
tion, becatise the sc^Ux tion process utilized by the board lacked proper 
nr>tict^ and tuuform selection criteria/ 

A black female applicant who qualified for a position as a spwal 
education supervisor was denied th<* opportunity to interview for the 
position, A Pennsylvania iippellate court sustained the lindinus of a 
state achninistrative board that the district's failure to interx iew the 
catKlidate eonstitutcKl tmlawful sex and race discrimination and the 
district's reasons for failini^ to hire were a pretext for unlawful 
discrimination.*^ 

In a ease that initially arose under the rigorous standards of judicial 
review established under the Sini{/^*lr>ii" standardf the Fifth Circuit 

. ' '% 

^, Krt>^iuikk \, Stluii4 DiM. f>f Fhiludelphia, 5^> F, Supp, 249 (K4>. Ta. Vm). 

:i Arthur X Nyjuist, T12 F 2d ^^Kl iM Cit. ItJMi. .SVi' 1 iisby v, Wriirlit, 713 F,2<l m) 
('ith ish^ lilt* Fiftli C jrtHiit fotiitfi vrmt in ii distrki ct«irt\ rfvision of uiinoritv 

htnnj^ goals that wiw roas*mat>h^ rdah'd tu thi* ultimati' uhji^ Hvi> of oUniinujiinu \Uv 
v<Hiti|rf^ fif pm\ lacittl discTiiiit»iiti<m, 

4, Harris v, Birminghafw Bd, nf Kdw T12 F 2d 1377 {llth Cir. 1983), 

5, llarmhuru Sth<M>l DisL w IVnmvKiinia, 416 A, 2d 7C^) (Pa, Coniinw, Ct, if)S3K 
(I S(v SinuUton v. Jarkson Mnn, Sep. Sthonl DKt . 419 F,2<1 1211 l5lh VAr. HW, 
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Court of Appeals revtewiHl a decision in which a black fmilball coach 
was tlemoted a position as assistant coach during unification of a 
prevronsly seprejjated school systen^ and later passed over for promo- 
tion during the implementation of a desegregation plan. The i.ppellate 
court held the coach had failed to establish any x iolation of his civil 
rights in the employnHMit decisions of the school tlistricl d\iring the 
desegregation period.- 

A South Carolina fiNcleral district court's reliance on the burden of 
proof in Title VII castas was Considt red misplact^d by the Fourth Circuit 
Court of Appeals. The plaintiff, a black school principal, challenged 
his dismissal by presenting evidence of pervasive discriminatory prac- 
tice within the desegregalis:] school district. Although the district court 
recognised a prima facie case, the school district was compelled to do 
no more than articulate a legitimate n(mdiscriminatory basis for the 
alleged discriminatory practice. 7'he appeals court remanded, insistin^^ 
that further incjuiry determine whether there was a rt^M nt history of 
racial segregation or (Aidence of intentional segrcijiaive action. If 
found, such evidence would place the burden on Ac school district to 
show ^*c4<^ar and convincing exivlencir justifying the adnunistrator's 
dismlssab^ 

An Alabama school board's policy exprt^sing a preference for 
qualified insiders would not give rise to an inferenc^^ of racially 
discriminatory intent upon a showing that an outside applicant was 
selected over a black employee of the district. The Eleventh C-ircuit 
Court of Appeals concluded that the principal concern under the cir- 
cumstances would be to determine whether the district *s hiring deci- 
sion was based on the outside applicant's superior <]uaiificaiions or the 
minority 5itatus of the rejected emplo\w.*^ 

The alleged actions of black parents who sought to remove the white 
principal of a predominantly black elementary school were viewed as 
sufficient to justify a cause of action for conspiracy to deny civil rights, 
defamation, and tortious interfen>nw with amtract under federal law. 
Among actions that w*ere sup|xisedly designed to foK^ resignation were 
school boycotts, office demonstration.s. and other harassment.'^ 

2* lb Sox 

A showing that* in choosing a replacement for a position as an 
elementary school principaU an Alaska sch<K)l board failed to use the 



K Knighlon \. hsAmm €A\\ SclumJ Dkt ^ 721 VM 976 i4th CIr. WHS), 
ft. a»rk V. Himtsvilk^ CUv Bd, of Ethic,, 717 F.2dl 525 Mlth VAt. Vm). 
MK Ste\^m v/Tilliwan. m F. Siipp. 2K0 (D, III. MRI). 
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same criteria or to undertake fair comparison o( the female ap- 
plicant*s qualificattcms and abilities in relationship to the male appli- 
cant selected was snfficient to establish a prima facie case of sex 
discrimination.*^ 

A Colorado school district was able to articulate a legitimate, non- 
discriminatory reason for refusing t<^ select the female applicant for a 
position as school principal and director of spwial education. Although 
the plaintiff was able to establish a prinui facie case of disparate treat- 
ment under Title VU. the school district's rationale tli^u other can* 
didates were more qualified and tliat xhere were doubts about tJie 
female applicant's ability to ^et along with others was sufficient to 
overcome a prima facie ca^se,*^ 

The Eighth Circuit Court of Appeals o\ erruled a district court deter- 
mination and held that a school district s stated reasons for selecting a 
male candiilate over a woman applicant for a principalship met the 
burden to establish a legitimat<\ nondiscriminatory reason for the hir- 
ing and were not a subterfuge for discrimination. The district 
established that it hirwl the male because ol the female applicant's lack 
of administrative experience and her negative references, 

A South (Carolina school district overcame a claim of sex discrimina- 
tion under Title VII by establishing clear and convincing evidence that 
a female applicant for a position as an assistant principal would not 
have been hired for the position absent discrimination. Evidence in the 
lower court record established that four of five Job interviewers would 
have selectCKl another female applicant ahead of the plaintiff for 
reasons other than prohibited sex discrimination. Tw<> femak* ap- 
plicants. oth<?r than plaintiff, were promoted to administrative posi^ 
tions shortly after the interview.^ for assistant principal. Since plaintiff 
did not suffer damage as the result of the alleged discrimination, an 
aw ard of promotion and back pay was reversed.*^ 

A school distiief s determination that a male applicant shotild be 
selected as vicH?-principaH>ecause of superior qualifications w^as upheld 
by an Indiana federal district court upon a finding that the disti^icf s 
selection rationale w^as not a pretext f^>r sex discrimination 



U. Strand v, IVtt'rsburi; Pub. SiImkiIs. ^,2d I Alas, 1983). St^ Gsttm w 
Browtivilte liuki>, Schiiol DIst,, TCK) ¥M 253 <5tb CAt. A ft-mttk' applicmtit for n 

{v>sittoii as liM^istuni prim.pii' ' ux j»uitt«dfu! in i-sxMhhiuj!^ a claim of svx discrimination 
under TiUii^ VII and hud Ihi to a fi*iiiedy that inehidtNj an nU^t of tht? mxk Wimih 
c^mpuniDle pmition. 

12» Vc*rnier<> v. Air Force Ac^domv School Dist. N<i 20. T05 F.2d 38H (10th Cir. 1983), 
^ 13. Danrf v. North St. Paul Maplewood Oakdak Indep, Sch<K>l Dist., 706 F.2d 813 
{HihVAf, 1983). ^ 

14. Palti^rvmi v, GnniiwoiR School Di^it,, m F.2d 203 {4ih Cit 1982): 

15. Parkier v. Board of Si Imk>1 Comm of CItv of IndlanaHiv 558 F, Supp. fiKO (S.D. 
Ind. 1083). 
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Pregnant teachers xeekihg sick leave benefits met with dis<iualifving 
policy standards in two state court decisions. New Jersey State Board of 
Education policy w^as held reasonable in creating a presumptive period 
of disabiHtVv provided a teacher applying for a longer period of sick 
lea /e could present medical certification of the specific nature of her 
disability. The North Dakota Supreme Court upheld a board\s pre- 
sumptive allowance for three weeks of sick leave following delivery, 
even though physicians for tliree teachers recommended that the 
teachers not return to work for six weeks. In the latter case, the court 
regarded evidence adduced at trial as denionstrating the teachers were 
physically able to return to work after three weeks. 

A school district policy that denied disability compensation for 
pregnancy but allowed use of accumulated sick leave for any other cer- 
tified disability has been declared unlawful sex discrimination by a 
Pennsylvania appeals court, And, in a related case, u federal ap|)eals 
court has ruled that a California school district must provide medical 
l)enelits foi |MCgn?»^<^y. related conditions of female employees' spouses 
at the sami' coverage level 4s is provided lu mule e^^ployees* spouses, 

An untenured female teacher^ empl n ed as a substitute following her 
second pregnancy leave, overcame a statute of limitations defense by 
asserting that she was discriminated agaimt In^cause of her sex when 
the school district refused to employ her in a full-time iK>sition on the 
b4sis of prior involuntary pregnancy resignations. Her allegation w as 
held sufficient to constitute a continuing wrorig that tm>rcame the 
defense that her claim w as lime barred. 2*> 

2.1c Age 

A maximum age of sixty-five for school bus drivers was held both 
necoj«ary and reasonable considering safety risks and fell within the 
bona fide occupational cjiialification exception to th<? Age Discrimina- 
tion in Employment Act*^* 

2.1d Handicap 

A blind applicant for au ArkHusas school library ptisition failed to 
demonstrate that she was denied employment solely by reason of her 



M>. Hvtiisw Bfianlof i:diit. of Hl^xunfMid, IfU A.2<} \m iNJ Su|«r. <:t. I«>H3). 
18, Daibstown An^a S(1n«il DM, v. IN*n«sylvaiita llunuii) Omun'n, 4Ci(> \.2a\ HTS 
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handicap or as the result of invidious discrimination violative of e<iual 
protection of the laws. Having initially established a prima facie case, 
the applicant was unable to show that the reasons given for v'ienying 
her the posit^nn were pretextnal and designed as a subterfuge to hide 
discrimination. The school board's articulated reason for not hiring he 
applicant focussed on tlie superior experience, training, and evaluation 
references of a comi>eting applicant , 

An applicant for a school bus driver's license who required a hearing 
aid was an otherwise qualified handicapped applicant in the opinion of 
the Third Circuit Court of Appeals. The court remanded the case for 
further consideration of the state of Pennsylvania ^ claim that the hc^ar- 
ing re<|uirement was an essential requirement of the licensure program 
or that revising the hearing aid polic> would impose an undue burden 
on the state. 

A former school bus driver, who was denii^l recnnployment as a bus 
driver due to a new regulation prohibiting the employment of drivers 
with missing extremities, was successful in winning equitable relief in 
his suit against a Texas school cKstrict. After a finding that the plaintiff 
was * an otherwise qualified hatidicapped individual" for purposes of 
the Rehabilitation Act of 1973.-^ the court concluded that the school 
district had violated federal law prohibiting discrimination against the 
handicapped. While no monetary damage award was allowable under 
the court's interpretation, plaintiff did secure an order that he l>e 
employed upon condition that he present his valid state chauffeur's 
license and pass a routine physical examination.^^* 

2,2 SUBSTANTIVE CONSTITUTIONAL RIGHTS 

Allegation of a denial of free si>eech or ass<Kiation under the first 
amendment is the most freciuent substantive constitutional claim 
pressed by a plaintiff-employee in appellate cases involving an adverse 
employment decision. Often these claims depend on a careful analysis 
of factual questions initially resolved at the trial court level and 
reviewable only under the appellate courts '^clearly erroneous^' test.„ 

2*2a Speech and Association 

A Michigan school district, which placed an undercmer police 
woman in two high .sch<H>l classes for the announced purpose of 



22. Nofcr«« V. SnmA. Si3 F. S«|i|i. 533 (Ark. \m). 

23 Strathie v. Department of Transp., F.2d 227 (111 Cir. m^i). 

24. See 29 t\S.C, $ 794. 

25. Loniioria v, Harris. 554 Supp, 102 (S.D. Te%. im). 
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investigating drug trafficking, was sued by parents, students, and 
teachers on tlu^ grounds that the action infringed first amendment 
rights. Theplaintiffs contended that im|>ermissible political considera* 
tions motivated the placement of the police agent and alleged that the 
subsequent discovery of the covert operation stifled frec^ speech and 
open discussion, interfered with academic freedom, and stigmatized 
teachers and studentSv In reviewing the plaintiffs' complaint neither 
the federal district court nor the Sixth Circuit Court of Appeals found 
any allegation of a tangible consequence, s\tch as classroom disruption 
or adverse employment decision that could demonstrably be linked to a 
chilling effect on first amendment rights to speech and ass(Kiation, Ab- 
sent such i direct injury or immediate threat of harm, the plaintiffs' 
complaint was dismissed for failure to state a Couse of action on w^hich 
judicial relief could be granted • The circuit court was unwilling to 
entertain a case in which the controversy contained no allegation of 
any tangible or concrete inhibitory effect on classroom expression.^* 

A Sigh school track coach was terminated for protesting the school 
board's decisi<m to drop its junior high track program by writing a 
letter to the editor of the local paper. In a decision reflecting the- ra- 
tionale in Pirkerina v. Board of Education.^^ the Eighth Circuit Court 
of Appeals ruled the school board\s action violated the coach's first 
amendment right to ha^ speech and reinstated his employment,^** 

An Alabama teacher established a prima facie case that his dismissal 
was motivated by h|i^ instigation of an Investigation into the improper 
use of football game receipts by a high school principal. On remand, 
the Alabama Supreme Court instructed the trial court to open the 
scope of inquiry into the reasons for the teacher s dismissaK placing the 
burden of proof on the school district to ^tabHsh that the teacher could 
have been dismissed absent his constitutionally protected conduct.^^ 

The Fifth Circuit Court of Appeals has remanded a case involving a 
nonrenewed public school cafeteria w^orker who claimed a violation of 
her first amendment rights based on her allegation that she was not 
renewed because she had enrolled her son in a private school* The ap- 
pellate federal court instructed the district court to determine whether 
or not the protected conduct played a substantial part in the school 
board's nonrenewal decision and, if so, whether the employee could 
have been terminated for reasons other than those related to her deci- 
sion to enroll her child in a private school. 



26. Gordttn v. Wamn Comol, Bd, of Educ. 7()fi F,2d 778 mth Cir. 

27. 391 tJ.S. 5aiOft68). 

28. Ktt<;n V. South Pi^miMtNDt School Dixt, 712 F,2d m) m%h Cir. IfiaiK 

29. Ab^ton v. Woodward^ 437 So. 2d 1261 (Ala. 1^3), 

30. Brantley v, Surk-s. 718 F.2d 1354 (Sth Cir, 1983), 
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A probatiotii.ry librarian in Michfgan was held to have been denied 
reemployment for engaging in conduct protected under the states 
Puljlic Employment Relations Act, The librarian w^s terminated 
following an unsatisfactory evaluation citing "attitudinal problems" 
that were traced to her filing of an employee grievance and outspoken 
criticism of the principal^^ 

A prospective teacher was uhsuccej^sful in establishing a claim that 
she was not hired because of her participation in partisan political ac- 
tivities, particularly as they related to community and school commit- 
tee affairs. There wai no evidence that a school committee decision not 
to hire her for a vacant teaching position was motivated by a desire to 
punish her for herV>iitical activity; therefore, she failed to establish 
any dental of constitutionally protected speech or associational rights, 

A Texas school board carried its burden to establish that the 
employee would have been released absent consideration of the school 
principaFs exercise of constitutional rights. Relying on Mf. Healthy 
Board of Education th Dotjk?^ the Fifth Circuit Court of Appeals held 
that evaluations by tw o separate superintendents over a period of nine 
years established that the principal had difficulty in working with 
parents and coworkers. Although the principaf asserted that his tor- 
mination was based on his refusal to support a school bond issue and on 
public complaints concerning thelbhool system, the evaluation record 
made clear that thi^ board relied on appropriate grounds for termina- 
tion.^* 

A school psychologist, dismissed under a New York scliool code pro* 
vision allowing for discretionary^ dismissal of ^ontenured staff, was 
unable to carry the burden of proof necessary titi^tablish that her ter- 
mination was in retaliation for the exercise of free siKsech,*"^ 

While a teachers represimtation of union membership at board 
meetin;^ and conferences is constitutionally protected conduct* a Ken* 
tucky school teabher was unable to establish a first amendment claim 
where such protected conduct was held not to play a substantial part in 
the board's dieeision to change her teaching schedule. No loss of 
benefits, saUry» or rank accompanied the chan^^, but even if the 
changec^&i>e considered to have a "chilling eff^t on free speech/* 
there wa5 4mple evidence the recommendation for change in schedule 
was the rfeuh W staff cutbacks and not the employee's exercise of free 



31 . Nip<>l«ofi Educ v. Nai)c4eoii Common. 5>chcHik, 336 N.W.2d 4H\ (Mich. Ct. 
App. \mh 

32. imikh V. IInrHs^ 560 F. Supp, fiTt (Il.t 1383). 
33- /4» U.S, 274 (1977), 

34/ Yielding v. Crockett Indep. Schwil m%U 707 ¥M 196 <5th Or, 1983). 
3$. Formt v\ Ambaih. 463 N,Y.S.2d 84 (N.Y. App, Div. 1983). 

/ ^ * 
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?;|>e<^h.^* Similarly, a Mississippi teacher failed to establish that her 
nonrenewal was based on her exercise of a c(>nstit\aional right to union 
membiirship. The district had no obligation, under Mississippi statv 
law, to provide a Justification for nonrenewal to a probationary 
teacher, and sinct^ the teacher could produce no indication that the 
nonrenewal decision was primarily or substantially motivated* by a 
desire to punish her for union membership or ass<K iation. the Mississippi 
Supreme Court held there was no e\ idence of a violation of constitu- 
tional rights.^^ 

A federal court of ap|x»als has rulinl that the determination of 
whether a school district's vocational director was denied his rights to 
free speech and association iin a nonrenewal of contract case is a matter, 
for Jury determination on the tpiestion of whether the board A^ould 
)mve refus^id to renew the director's contract absent consideration of 
his expression of views on a school practice and his association \\ ith a 
faction on the board.^** 

A California teacher who contended that his promotion was denied 
based on Ins exercise of spet^ch Axon r<nnand of the case when the 
Ninth Circuit Court^ of Appeals concluded reversible error result<Ml 
from an instruction that left to the J\iry the dcH ision of weighing the 
teacher*s interest in (viH^ s{^^>ch against the spate's interest. Such a test is 
a tpiestion of law, not fact, and ri^iuires a detcrminati<m by the 
court. 

2.2b Beligioo 

An Iowa j^hool district was held to ha\e reasonably accommodated 
a school employee\s religious l>eliefs by permitting unpaid leave for 
Jewish High Holy Days. The Iowa Supreme Court found that the 
districl\s policy on religious leaves of absence was consistent with the 
provisions of the master contract andf unitormly applied/**^ The same 
;\ i 

36. RHchon V. Drand, 701 im <6th Cir. im\). 

57, Tiiiiner v, Harfi^aw^t Mm. Sep. SthmA im . 427 Sci. U 977 (Miss. imi). 

38, Burrts v. Willis Indep Schmil l^si.. ?i3 ¥\M 1087 (5th Cir, im)^ i^Br\«tit v. 
St. IlebniiPariaiSch<x>lB<l. 5ftl m(UAX La. l^spiK tlw^sttSpkioMrfy 
contemporaneous titiiing of tUsmkval proceecittiKs ami a teacher's imolvemeiit wfth a 
citizens* grmtp chatieniemic a st luiol UmtA <4ecllon. a federal district t^mH has nikxi tliat 
the dismisMHl Head Start teacher (ailiKi to estaWi^li that the sthool hoard'^i tlecWon wa?; 
motivated bv a desire to punish the exercise of fw^e s|>iHt But w Thomas v\ Farmer 
ST3 Sapp. 128 ( W.D. Ohio 1983) . Citing a school boa?d\ idletz^^ eampaltm to pnnlsh a 
tenafed teacher for .statements made as a barRalnins repr«?sentative at a ^ImA lioard 
me<>titi|jt. a federal district court has ruled thai liability for a denial of civil ri^ts bawHl on 
hmi amendment protection w)uld be t^tablished. 

39, Lnva v oUrt Sands Unified SehtitJ DIst,. 721 FM 2n mh Cir. Sm^ 
Conniek v. M^^n U S. 103 Ci. If»4 

40, KiOK V. iowa Civil Ri«hts Common, 334 K AV.2d 598 (hm^ 1983). ^ 
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issue was raided by a Colorado school district poHc>- that pr<ividod two 
days of paid personal leave per year* The policx did not violate a 
teacher s free exercise of religion despite the teacher's daiin that the 
teacher sought to attend temple for two days each on Yon> Kippur and 
Rosh Hashanah.^* 

2,3 PROCEDURAL DUE PROCESS 

2*3a Properly Interest 

The Fifth Circuit Court of Appeals has rtiled that a Texas school 
superintendent had only a subjective and unilateral exix^ctation of con- 
tinued employ n^ent. which would not constitute a property interest 
wwthy of constitutional protecti«>n. In seeking a contract extension, 
the superintendent had received an offer of einpioynumt, hut no 
finalized written contract had bt^^n developed. The court refused to 
regard the school board's offer, coupled with the superintendent's will* 
ingness t<^ accept the offer, as a binding aureement creating a 
legitimate expectancy of cotltinued employ ment.^^ 

No denial of property rights w as recognized in what the l£ighth Cir- 
cuit Court of Appeals characterized as minor deviations from district 
regulatt>ry policies that applied to a spwial evaluation committec^'s 
review of a probationary teacher. The comniittee appointed to review 
and make recommentJations on the probationary teacher s continued 
employment held no formal meetings nor did they transmit formal 
recommendations to the school superintendent, although the c^ommit- 
tee did evaluate the teacher and provide input concerning the award of 
tenure.^^ 

An acting superintendent w^ho w as replaced after a year\ service and 
reassigned as a schcK>] principal sought reinstatement on the grounds 
that the schm>I board failed to evaluate him under the terms of West 
Virginia's **employee'* evaluatioTi standards, and, as a consec}uence, he 
enjoyed a genuine entitlement to the {KKsition of sui>erintendeht on he 
presumption of satisfactory |)erformance. In denying the plaintiffs 
claimt the state supreme court held that a superintendent is an officer 
elected by the local board and is not an ''employee' in contemplation d[ 
statute law\*^ 

The Seventh Circuit Court of Appeals refused to recognize a con- 
stitutionally protected property right in continued employment as a 



41. lMtisk<?rvJoititOtM.No.2HjJi54l\Siip|> lO^^rft.Oilo. 

43. l>rrUkM>fi V. Board ^rfEctwc ^r St I ' 2<KWmtli€ir 

44, LfKikiiyUv.BiianbrfKaiu,.3tMS Va, 1983), 
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principal under the Illinois School Code. Although denu)ted at the end 
of the contract year from principal to teacher, th<? former principal re- 
tained his salary level No code violation was recognized and no right 
to due process could he claimed/^ In another case involvinjr demotion, 
a Pennsylvania Department of Education employee* whose position 
was abolished in a reorganization and who was reassigned to new 
duties and later furloughed due to lack of work, was not considered to 
have been demoted as long as he retained his employment classifioa- 
tion, previous 3alary, and benefits/* 

An Illinois coach and atl.lettc director was deprived of a legitimate 
expectation of continued employment when the school board refused to 
renew his contract for a second year. When the initial contract offer 
was made^ it was established that the board informed the coach he 
would be extended a second annual con' : ^.k . it the end of the first year. 
The Seventh Circuit Court of Appeals re'- ' .hat this representation h\ 
the board created an implied contract for a two-^year term, which con- 
stituted a property right to due process- of law before any i::d\erse 
employment decision could be effectuated by the boar*l^* 

A Michigan school board did nat comttuctivoly <ljscharge or demote 
a school principal by virtue of deny ing him salary increases for a two- 
year period. An api>ellate court ccncludea that while unet]ual pu\' 
might support a finding of constructive discharge (that is, employer s 
deliberate effort to make employ<!e\s working conditions so difficult as 
to be intolerable^ forcing involuntarv' resignation), a difference in pay 
alone would not be sufficient to support constructive discharge 

2»3b Liberty Interest 

A junior high school teacher who wa« accused of touching a student's 
breast with a fork and touching the student on the buttocks was 
suspended with pay, pending a hearing on the charges before the 
school board. The teacher sought to establish that this suspension with 
pay for a period of a little o\^r a week violated his liberty and property 
interests and created a claim for nominal and compensatory damages 
as a denial of due process* The Eleventh Circuit Court of Appeals held 



45. hxtnltU V. Bcmrd of Educ., 707 FM 949 t7th CIr. 1^3). 
. 46. Silverman v\ Commonwealth Dept of Educ, 454 A.2d 185 ^Pa, Coinmw, Ct. 

imi 

47. Vaii V, Board of Educ. ^ Paris Union, 706 P 2d 1435 {?th Cit ld83); Kanter v. 
Community Consol School Dkt^ SS6 Supp. S90 (lU. ldB2). In'tlUnoh, a tenured 
pitblie school teacher wa$ held not to have a lei^timate daim of ent|llemenl to a merit 
salary increase* foreclosing any federal constitutional right to writtenj.<^tandar<b defining 
merit or written reasons for denial ot such an increaiuew [ 

48. LeCalley v. Bronson Commim, SdiooK 339 N.W.2d 223 Ihiim. Ct. App. 1983). 
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otherwise, finding that the teacher s properly ipterest was too in- 
subj^tantial to w^arrant due process protection inasmuch as he could 
alle^ only that he was deprived of the right to teach and coach for a 
week^s time. As to the teacher s claim that the accusations were so 
stigmatizing as to deny a liberty interest, the court held that there w as 
no allegation that school officials had been r€\sponsible* for dis- 
seminating information on the charges to men^bers of the communi* 
ty. Absent an allegation or proof the board published the charges 
against the teacher, the claim of a denial of lil)erty failed.*^ 

A New York school administrator, whose ''at-wilF* status prohibited 
any claim to a properly interest in continued employment, mado out a 
claitn for deprivation of liberty without due process and slander per se, 
which justified further proceedings to determine whether the 
stigmatizing statement made by board members was disseminated 
publicly. The statement made by the president of the board and the 
local superintendent accused the administrator of dishonest)- and 
deceiving the board into believing he was a certified school business ad- 
ministrator.^^* 

2*3c Aspects of Notice 

Termination proceedings involving a teacher-coach were nullified 
due to a Nebraska school board^s failure to provide adequate notice of 
the charges against the employee. The teachw s sole notice of charges 
was a letter, described in the Nebraska Supreme Court opinion as 
'Vague and conclusory^** w^hich stated grounds for termination on the 
basis of neglect of duty and insubordination. Tw^o days before the hear- 
ing the employee was given what later was established to be an in- 
complete list of witnesses against him. The court found neither of these 
actions were in compliance with minimum procedural due process, 

Under the statute lam of most Jurisdictions, the failure of a school 
board to give notice of nonrenewal of short-term, probationar>% or 



Hardlinan v. j^Menm Civ. Bd. of Ediic, 709 ¥M 635 01th €ir. 1983). 

50. Suimnv. MichelfeM.46$N.Y.S.2d3N(N.Y. App, Div. 1983). SfrOnhanv. Mae* 
ciftrola^ S70 F. Supp. 620 (E.D.N.Y. md). An award of $30,000 resulting from 
nnneconomie harm octa^icmed hy the sufr/mary demotion of a hiith ^hm>\ principal to the 
rank and &alat>' of an as^^i^tant principat/has been upheld hy a New York federal district 
9ourt. The court sustained a jury determination that injury to career opporttinitie.^^ 
reptitation, and emotional welMieInK faulted from the demotion of the principal who 
had acquired tenure by estoppel in an earlier proceeding. 

51 . Irwin V. Board of Educ*. 340 N. W.2d 877 (Seh. im) Aiut nee Vkming v. Vance 
Bd. of Educ.. m S.£.2d 733 (N.C. Ct. App. 1983). A North C«rdllna appcak court 

narrowly interpreted state statutory ptovi!^^^ requiring thirty days' ncrtieeof nonrenewd 
in favor of a school board that had given notlt^ of nonrenewil to a probationary 
employee. 



Emplotjees / 31 



supplemental contract will result in automatic renewal of the contract 
for an additional term. Two teachers who had been issued supplemen- 
tal contracts to w*ork as coach<^ did not receive notice of nonrenewal. 
The Ohio Supreme Court concluded that any teacher employed hy the 
board of education to perform additional duties pursuant to a sup- 
plemental written contract is deemed reemployed unless the employing 
board of education gives such teacher written notice of its intention not 
to reemploy him to perform additional duties within the statutory 
deadline. 

Failure to provide a director of pupil personnel proper statutory 
notification that he had been demoted to a position of classroom 
teacher created a cognizable claim against a school district for denial of 
due process. The school board did not properly act to provide timely 
notice of demotion prior to the statutorily mandated date of Mh ' 15.''^ 
Similarly, the failure to give an Oregon superintendent notice of 
nonrenewal on or before April 1 resulted in an award of a year s addi- 
tional employment when an Oregon appellate court ruled the 
superintendent was an "administrator ' within the meaning of the 
statute requiring notic^,^* 

Connecticut statute law requires that before a board can terminate a 
teacher s conlract it must provide written notification that such a ter* 
mination is **under consideration/' A nontenured part-time teacher 
w^as notified at the beginning of the school year that the defeat of a 
local school funding referendum would compel the elimination of her 
job. Since this notice was after the fact. ^ ' Connecticut Supreme 
Court sustained a lower court ruling that notice was^ insufficient 
*and untimely and granted a year s back lor the school year.*^ 

Failure to provide statutorily recjuired written notice of findings and 
determination within ten days of a hearing at which the suspended 
Tennessee teacher was present did not deny due process or unfairly pre- 
judice the teacher^ nor would that failure justify nullification of the 
board's action. The Supreme Court of Tennessee ruled that actual 
notice^ based on the teacher's presence at the hearings was sufficient 
for due process protection.^ 

Substantial compliance with statutory notice of nonrenewal was 
recognized by the Svipreme Court of Arkansas when the teacher was in- 
formed that the remedial reading program in which she instructed 
would not be continued in the next school year and no other position 

52. Tate v. Westervllie City Bd. of Edtic, 448 N\E.2d 144 (Ohio 

53. hmnhn v. Board of Edur. of Uteher Ct\%« MH S.W.2d 542 <Kv. Ct. App. 19^3). 

54. Mitchell V. Boird of Edue.. 669 P.Sd 356 (Or. Ct. App. 1983). 

55. Petfovich V. New Cinaiin Bd. of Educ. 457 A.2d 315 (Cmn. 1983), 

56. Davis v. Barr. 646 S.W.2d 914 (Tenn. 1983). 
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was available for her to fill. The teacher recognized that she would not 
be reemployed when she began applying to other districts for teaching 
positions,** 

A Delaware teacher s federal constitutional rights were not violated 
even though state statutory procedures for the conduct of terminations 
were not followed. The federal district conrt ruled that procedural pro- 
jections offered the teacher did comply with federal due pr<>oess stan- 
dards despite deviatit)n fron^ state procedural guideliness*^^ And^ in * 
case from New York, a teacher was estopped from contesting ^' j 
tin^eliness of u notice of receipt of disciplinary charges against \im 
when he acknowledged receipt of the charges and only later, af* r the 
time for service of notice had run out, contended that he had not 
received the charges. 

An Oregon teacher, who was dismissed for "gross unfitness'' and 
^'immorality" involving allegations he assaulted and battered a stu- 
dent, sought to establish that a notice of dismissal was inadequate 
because the notice recited only those facts that were contained in a civil 
action filed against the teacher. The Oregon appellate court held the 
notice informed the teacher of the charges against him with sufficient 
particularity to prepare his defense, since the connection betwt^en the 
alleged acts and teaching responsibilities could reasonably be infer- 
red.**^* 

2.3d Aspects of Hearing 

An Oklahoma school superintendent was properly denied a hearing 
to contest the local board^s decision not to renew his contract and was 
held to have no right to acquire tenure under Oklahoma statutes. The 
Oklahoma Supreme Court found no merit in an alternative contention 
that the local board's adopted evaluation policy created an implied 
contract provision that secured a reasonable expectancy of continued 
employment upon satisfactory performance evaluations* The court 
found no evidence in this instance that the board had contractually 
obligated itself to base a nonrenewal decision on employee evalua- 
tions,** \ 

The Supreme Court of South Dakota has ruled that under state 
statute law, a nontenured probationary employee is not entitled to j 
receive a list of reasons for nonrenewal, nor can the employee present \' 

57. L«fe V. BiR Flat Ptib. Schaiil$< 658 S.W.2d 389 (Ark.' 1983). ' 

58. Brandwine Attiliate v. Board of Educ. of Brand) * ii» School Dist. . ^% F. Siipp, , 
852 (D. Del* 1983). / 

58. Maida v. Ambach. 467 N.Y.S.2d 931 (N.Y. App. DIv. 1083). / 

60. Sbiplev V. Sabm School Di$t. . 669 P.2d 1 172 (Or. Ct. App. 1»83) . 

61. Board'of Educ. v. Morris, 656 P.2d 258 (Okla. 1983). 
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witnesses at an infeSrmal conference provided b\ the local board <>u n*- 
quest of the enipUA-ee.^^ 

A Florida appeals court has ruled that no suhstantial interest com- 
pelling a due process hearing was involved in a teacher s transfer to 
another facUUy within the school district. Neither a property right to 
einploymen't at a particular sfhool nor any harm to reputation or 
pecuniar/ interests was established b\ tht^ transferred teacher.^*^ 

Pennsyh ania statutes d(> * .>t entule a temporary professional 
employe!* of a school district to a full evidentiary heariu}; prior to 
dismi<(sal for unsatisfactor\ performance vatings/^^ Likewise, an Idaho 
probationary teacher^s statutorx' right to notice and hearing on 
nonrenewal is satisfied when the school district hoard provides a state- 
ment of the reasons for nonrenewal ami aiv opportunity for informal 
re\ lew by the board/'^* 

2.4 DISMISSAL AND DISC IPLINE 

The rangc^ of possible adversi* i^niployment dec!si<>u5« i xtenils to man\ 
hoard actions in addition to disnussal. Demotion, denial of promotion 
or salary increment, reassignn^ent, reprimand, or transfer can l>c^ alter- 
natives to discipline the public school emph>yet^ where authorized by 
state law* In generaL however, the board's authority is most often 
challenged where dismissal of the employe*^ is ordered. 

2«4a Insubordination 

A science teachtT with ninetwn years of t^xperienw was dismissed for 
insuhordination under Mississippi statute law folhming several in- 
cidents in which he refused assignments involving supervision <if 
students at a football game and during examinations on school 
grounds. The teacher contended it was error for the board to consider 
testimony as to the first instance of insubordination since it had never 
become a record in his perstinnel file and had taken place a year 
previous to the second instance. The Supreme Court of Mississippi held 
otherwise, noting that the adn^ission of lif>th instances were justified to 



62. Cmtll V. SiH-arfish Bd. of Kthit.. 340 XAV,2d mn ^ST), 19H3), 

Martin w School Bd. of Ciatlsdc^n Ctvl. 432 S<*. 2d 588 iFIa, DiM. CU. App. 
But WikkI v. Indqiendtmt School DihK No, 141. 661 IKM HUZ (Okla. im% Thv 
Siipreine Court of picbhoma hm hdd that a |>r«ibatk>nary teaihi^s interi'st in reemploy" 
tneni \va5i stiff iek^nl to warrant an informal lu arin^ lH*ft>rt.' a sthtml hoard, although with 
minimal {>rt)CCH)nral protection. 

64. HmtfNd V, Canton Ai^a School l>i^t.. 458 A,2d HKIt (Pa. Coiiunw. C:t, 198.3). 

m, Webiter v\ Boawl nf 1 riiMw^. 6511 P,2d im thhdu^ mm). 
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estabHsh a "constant or continuinK intentional refusal to ol^y a direct 
or implied order/*** 

The Arkansas Supreme Court upheld a nonprobationary teacher's 
dismissal for destroying examination papers and failing to timely 
report lost or damaged books. School directives requiring teachers to 
retain final exams and report lost or damaged books were upheld as 
reasonable, particularly because the absence of final examinations 
made it more difficult to recomtruct several students' grades chal- 
lenged by parents a?id failure to report the lost or damaged bohks 
resulted tn additional mailing expenses of up to $300. which the school 
had to absorb, 

^ The actions of a high school principal were described as * errors of 
ludgment" not warranting suspension in the view of the Supreme 
Court of Appeals of West Virginia, In the case, the principal had ar- 
ranged for final term grades to he submitted prior to the final two class 
days of the school \ ear, w^hich resulted in a substantial decline in atten- 
dar^ce for the final two days.^** 

A Louisiana ap^.^ellate court has ruled that a teacher s failure to 
report for duty following a transfer directive of the school board was 
willful neglect of duty justifying dismissal. The teacher had sought to 
establish that the transfer was a "removaF' that required formal due 
process protections under the state tenure law. The court tield that a 
transfer did not constitute a removal when the teacher would have 
received a rank, salary* and status equivalent to that received in her 
previous posit ion. 

Under Florida law% **gross insubordination or willful nej^ect of 
duty" would not be a proper t>asis for dismissal unless the school district 
could establish that the employee had received a direct order and failed 
to obey. In the specific case, a teacher demoted to annual contract 
status discussed his demotion wit!i students, who then undertook iKjti- 
tions on behalf of the teacher 

In the view of a Colorado appellate court, a tenured teacher's failure 
to foUow his principars postevaluation suggestions to improve teaching 
performance was appropriately a basis for dismissal on grounds of in- 
subordination J» In a similar cfise from Missouri, a school board was 
justified in dismissing a tenured teacher who refused to teach a subject 



ee. laekson v, Hariehuf?;! Mun. S*^, ScIkkJ Diit. 427 Se>, 2d m (Mis?i. 

67. MoffiU V. HuLmvWh Sc4twl DIM., 643 SAV,2d 557 (Ark. I983i. 

68. ToUen v. Board of Edut. erf Mingo Cly.. 301 S,E.2d M6 (W. Va, 1983), 

69. Slaughter v. Eikst Baton Roug^ Parish School Bd.. 432 So. 2d 905 {La. Ct App, 
«3). 

70 Riilan Pasco Civ. School Bd., 435 So. 2d 399 {¥lm. DW. Ct App. 1983). 
71. Thompson v. Board of Educ, 668 P.2d 954 fColo. Ct. App. 1983), 



18 



Epuphyees I 35 



in uhich she had unilateralh* withdrawn her certification. Budget cut- 
backs necessitated the teacher s reassignment fron^ courses she was cer- 
tified to teach/^ 

2,4b Unprofessional Conduct. !mmoraHt\\ or Unfitness ^ 

Written complaints of sexual harassment submitted h\ at least ten 
children w ere sufficient to justify a school board's dismissal of an In- 
diana school bus driver. The hearing afforded the driver was sufficient 
to ensure procedural due process, even though the identity of the com- 
plainants was kept secret, where the board s investigation included 
steps to avoid collusion and the driver had the opportunity to ref\ite the 
charges by other means. The coart noted that the children were 
frightened of the bus driver and by the thought of having to recount 
that the driver had improperly touched them and attempted to lie on 
top of thechildren in the back of the school bus,^^ 

A Pennsylvania tenured teacher was suspended for a year on charges 
that his conduct constituted sexual harassment. On appeal, a state 
court reversed the suspension on the ground that Pennsylvania statute 
did not authorise suspension after a dismissal proceeding in which two- 
thirds of the board members failed to vote for discharge/* However, a 
school custodian's dismissal for continually harassing a female teacher 
was justified as repeated acts of misconduct under New York law.^^ 

Termination of a tenured Montana teacher was justified in con- 
sideration of poor {)erformance. Evidence in the ca.se, particularly 
classroom ev aluations and testimony of parents and coUeaguai, tended 
to show the teacher was abusive and arbitrary with students and had 
frequent confrontations with parents and the school principal. Despite 
warnings and notices of deficiencias in evaluation reports, the teacher s 
behavior was considered unchanged/*^ 

A Nebraska teacher Who used the racial epithet **Dumb Niggprs'* to 
describe several black students in an integrated class was properly 
dismissed under a Nebraska statute that authorised cancellation of con- 
tract on grounds of immorality or insubordination.^^ In an analogous 
tase^ the use of loud^ insdent, and abusi\*e lan^iage toward faculty 
colleagues and other school personnel was a pVoper basis for the 
dismissal of an elementary art teacher in Massachtts^tts.^^ 



T2. Mct.au${hiin v. Board of Kdue., mi S. W.2d ZA^ (Mik Ct.Upp. l9B3h 

73. GreMi v. Board of Schtiol Comm'rs of Indianapolis. 716 F.2d 1 191 (?th Or. 1083). 

74. Bike v. CommonuenUh Secretary <if Edtic, 465 A.2d 720 (Pa. Comntvi . CL 

75. Brais w Board of Kduc. of Massena. 480 N.V,S,2d 387 <N.Y. App» DK, 1083). 
7«. DonniMi v. Montana. 672 P.2d 617 {Mont. Vm). 

tt. Clarke v. Boatd of £du<r. of Omaha, m NAV.2d 272 (Neb. 1983). 

7ft. Kurlandc^r v. ^Schoo] Comm. d( Willtamslown* 451 KBM 138 {Uma. A|i|i. €t. 
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The dismissal of a noninstruetional employee of a Florida school 
board uas upheld on evidence establishing that the employee had 
made disparaging racial remarks about his supervisor to other em* 
ployees- A Florida appellate court concluded that the school hoard's in- 
terest in promoting efficiency of service Justified dismissal for failure to 
show proper respect for the authority of supervising f^ersonnel and 
outweighed any claim of an employee's right to speak on a matter of no 
public concern.*^ 

It was neither arbitrary nor capricious for an Arizona school board 
to dismiss a teacher for failure to cooperate in an investigation into his 
relationship with a seventeen-year-old high school student that even- 
tually led to marriage between teacher and student,*^ 

An Ohio school board v. as held to have acted properly in .iUthoriring 
a written reprimand to a teacher who utilized class time to discuss per- 
sonal views and experie^ices unrelated to subject matter and in grant- 
ing the teacher the riglit to participate in a review of her personnel file 
and include a rebuttal of information she disputed in the file,^' 
" Under Oklahoma standards, a nontenured teacher was not entitled 
to reinstatement where dismissal was pre<licat€^d on instances of 
repeated tardiness and the proc^edural due process right to notice and 
hearing before termination was granted by the local lK)ard.^^ A hearing 
panel's decision co dismiss a tenured teacher who was absent from 
teaching duties without authorization over a three-month period was 
upheld as reasonable by a New York appellate court.*' 
' A Florida principafs dismissal was overturned when, the appellate 
court cimcluded that school board findinja^ were insufficient to comply 
with the provisions of the Florida Administrative Procedures Act. 
Under the provisions of the ! w, a state hearing officer was required to 
make specific findings of fact on i?^sues as to whether the improper use 
of" school fimds was mitigated by the principalis alleged intention to 
reimburse. It was considered harmful error for theofficH?r to fail to rule 
on the propo^^ed findinjp-*^* 

Dismissal was held an excessive pi*nalty for misconduct involving a 
New York school district's superintendent of b\iildings and grounds. 
The New^ York appeals court ruled that in view of the administrator s 
excellent record and absence of nmral turpitude^ it was unreason- 
able to dismiss for misconduct connected with exceeding a budget 



7f): lacker v. Sch<K>l Bd. of Oack Ckw. m S<k 2d 1149 (Fb. Dist. iX Appi 1983). 
RO. Wdch V. Board of Educ. of Chundler. mi VM 746 (Ariz. Ct. App. 

81, Ptetrie V. Forest Hills School Dist,449 KMM 786 <OhioCl. App. 

82, WinslHt V, Independent Srfwiol Dist. No. 1«. 657 P,2d im (OWa. Ct App 1^>»2)* 

83, Kiihle V. Ambach. 457 N.Y.S M 1013 (N\Y. App. DIv. 1982). ^ 
84 Pelham v. \VhaU^\ 43« So. 2d 951 (Fla, n«t. VA. App, 1983). 
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appropriation in the absence of Authorisation and paying one in- 
dividual for painting work done by another .^"^ 

Evidence of habitual or excessive use of alcohol was not sufficient to 
justify dismissal of a *'career teacher" in a case from North CaroUna, Ex- 
amination of the record indicated that the only evidence of alcohol use 
over a two-year period was testimony from four different people who 
had smcUed what they believed to be alcohol on plaintiffs person/^ 

An Oregon appellate court upheld a finding of the state*s Fair 
Dismissal Appeals Board that incidents of alleged corporal punishment 
imposed by a teacher on students did not justify dismissal. The court 
found no pattern of improper use of corporal- punishment in four 
isolated instances of interactions between teacher and students^ nor 
w*as there evidence that the students sustained injury or the teacher s 
actions were intended to harm.*^*^ 

A tenured elementary teacher was dismissed by an Illinois school . 
l)oard for excessive use of force in administering punishment and for 
|)ermitttng students to leave the classroom without' supervisory or 
parental prior approval. On appeal, an Illinois appellate court 
reinstated the teacher, agreeing with a hearing officer s determination 
that the teachcr^s conduct was remediable and that a warning to the 
t^lacher should nave been provided by school superiors.**^ 

A tenured physical education teacher in tUinois won reinstatement 
when he successfully argued that improper use of paid and sick leave 
for the purpose of engaging in a part-time coaching job was a 
remediable deficiency that required notice and an opportunity to c»or- 
rect the behavior before dismissal would be warranted/* 

An Ohio wrestling coach and guidance counselor \fas found to have 
encouraged a student wrestler to lie^ in order tltat another team 
member might w restle in the students class. After he admitted this in- 
discretion and resigned his coaching position, the school board proper- 
ly terminated the employee's contract as counselor,*^ 

A security officer at a state school for the deaf was projierly dis- 
^har^ for abusing an eighteen-\x^ar-old student, based on evidence 
that the officer angrily and physically coerccid the student into clefaning 
spittle off the officer s vehicle. The officerVuse of force resulted in the 



85/ Steveii!S(in v. Spitn<^rpt>rt f:<?nt.\Sclifiot Dist. 468 N.Y.S,2d Ifii (N,V. .App. Div, 
ldB3). 

86, raulkner v. N«w Bim Craven Cly. cif Edtto.. m S.E.2d J548 (N.C. CI. App. 

87. Bethel School Disl. v. Sk«Hi. 663 V M 781 <Or. €t. App. 198:)). 

88 Board of EdiK% of School Dht. No, 131 v. Illinois Slutt^ Bd. of Ediie., 445 N.E,2d 
832 (III, App. Ct 1983). 

89. Sstbo V. Board of Educ. 4S4 N.E Jd 39 App. Ct, 1983). 

90. Florian v. Highland i^ocal School Dist S?9 T. Supp. 1358 (E D. Ohio 1983). 
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student\s suffering contusions, bleeding, and loss of a patch of hair, 
justifying the view that the officer had exceeded an arguable right to 
use reasonable force**^ . 

A California school district's involvement in placing an undercover 
investigator in a classroom as part of a police investigation into allega- 
tions that a teacher was engaged in purchasing and receiving stolen 
goods would not bar the district, under principles of equitable estop- 
pel, from seeking the teacher's dismissal based on conduct revealed by 
the investigation.*^ 

Suspension of a teacher following indictment for possession with in- 
tent to distribute cocaine w*as justified within the meaning of miscon- 
duct '*in office or employment" under Massachusetts statute law* The 
Massachusetts appellate court held that suspension was proper even 
though the indictment was based on the teachers off-duty conduct.*^ 

2^4c Incompetency and Persistent Negligence 

A school guidance counselor was justifiably dismissed from his post* 
iion for failing to register seniors in his classes required for graduation 
and failing to inform parents of students who were having academic 
difficulties. The counselor had been specifically iastructed to under- 
take these assignments and lied to the school principal vvhen asked if he 
was meeting the directiv(^* In a ruling by the Nebraska Supreme 
Court, the school board's decision to dismiss the counselor for neglect 
of duty and unprofessional conduct was affirmed,** 

A dismissal for ^ persistent negligence" was upheld by a Pennsx Ivania 
appellate court upon a showing that the school principal repeatedly 
failed to submit instructional requisitions for educational materials and 
complete textbook reviews within reasonable time frames-*'^ A New 
York appellate court has upheld an administrative determination that 
suspension without pay for one year was justified for insubordination 
aiid failure to maintain class discipline and keep proper records.^ 

Evidence of incompetence and willful neglect of duty were sufficient 
to justify a Georgia principars termination* D^itc some conflict in 
the evidentiary record, the Georgia Supreme Court sustained dismissal 
as justified under either ground and refused to consider a claim )>y the 

91. Swingb v. Siftte Einplo>'m AppeiU Comm'n, 452 H.EM 178 (Ind, Ct. App. 
i9B3). 

92. PiUsburg VniM School f>bk. v. Commission on Professional Comptll^nce, 194 
C»l. Rptr, «72 /Cat Ct. App. 1983). 

93. Dupiee v. School Comm. of Boslom 446 N £.2d 1099 CM»«k. App. Ct. 1983). 

94. BicMord v. Board of Educ,, 336 N.W,2d 73 |N«b. 1983). 

95. Crossland v. Bemalem Twp. School Diit., 464 A.2d 632 (P«..ConmiW. Cl. 1983) 

96. Piam v. Ambach^ 460 N.Y.S.2d 198 (N.Y. App. Div. 1983). 
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principal that statutes governing disml^^al n^erc unnecessarily vague 
and untimely raised.^*^ 

California statutory provisions on evaliation and notice of in- 
competency were complied with when a sch ool district provided timely 
nqlice of specific deficienci^ and incluGed recommendations as to 
areas of improvement along with a written notice that the teacher's 
performance was unsatisfactory.®** 

Testimony by a psychiatrist and a clinical psychologist supported a 
school board's determination that the teacher suffered from a serious 
t>ersonality disorder justifying dismissal because of the potentially 
negative impact on children in his f ourth*grade classroom 

A high school Spanish teacher was property dismissed for in- 
competency after being warned of performance deficiencies and given 
an opportunity to remcnliate when it was established that he faileci to 
achieve performance objectives in teaching Spanish and failed to main- 
tain proper control of assigned students* 

Nonrenewal of a South Dakota principaUteachei was supported by 
substantial evidence concerning lack of discipline in the scluK^h The 
record indicated that numerous student and parent complaints, s jeci- 
fying instances in which the principal had failed to maintain proper 
control of studen^^'ere corroborated by onsite visits to the school by 
board members, 

Although a South Dakota school board failed to meet its own policy 
standards for evaluation of a probationary teacher, the Supreme Court 
of South Dakota sustained a nonrenew al decision based on the school 
board's substantial compliance with notice of deficiencies that provid- 
ed the teacher with sufficient time to improve her teaching perfor- 
mance. Though the board had not conducted all statutorily mandated 
evaluations^ those evaluations that had been conducted established 
deficiencies requiring remediation^ and the court concluded the failure 
to complete all evaluations did not impair the teacher s ability to make 
improvements.*^ 

Substantial evidence supported a school board's finding of negleet of 
duty and incompetence justifying a teacher s dismissals and a trial 
courfs reevaluation ol evidence and subsequent order for teacher 

Shutpley v.HaUCty.Bd.ofEdue..303S.£.2d9(Ca. 1983}. 
08. Cilifomia Teadie^ Ass'n v« Gomninft Bd. of Liviniptoii Union Schocrf Dist,, 192 
Ctl. Bptr. 3SI(C«l.Ct A|^. 1983). 
99. Fitsptlrickv. B&ra«fEdut..4f»N.Y.&2d240<NX Sup. Ct 1983). 
too. fHtJt V. Commbsion on ProfefiKtonal Con^ii^^nce^ 197 CiL Rplr. 370 (Cat. Cl. 
App.l9S3). ^ 
191. |oimv.StillyBttlN!!(&}iods.340N.W.Sde97(S.D.1983). 
102. Schaubv.ChamherlttinBd.ofedttc..339N.W.2d307<S.D. 1983). 
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reinstatement was reversed by ^n Indiana appeals court. The prin- 
cipals evaluations of teaching performance confirmed allegations of 
lack of ability to maintain discipline, to^ follow administrative direc* 
tion. aiid to properly teach students to prepare them for higher grade 
education.*^ 

In applying: the standard of preponderance of the e\ idence, an Iowa 
appeals court ruled that a school board failed to show that the record 
justified a teacher's dismissal for insubordination or incompetence 
related to allegations of failure to maintain classroom discipline, utilize 
adequate teaching methods, or relate to students In contrast,* 
evidence of a teacher's use o/ sarcasm and ridicule with students and 
lack of rapport \frith parents justified a finding of cau.^e for contract ter- 
mination in another Iowa appellate decision, 

A N'orth Carolina appeals court found substantial evidence of un* 
satisfactory teaching performance to justify placing a teacher on condi* 
tion&l status and to sustain the decision o{ the school board to dismiss 
the teacher. In addition to parental complaints of poor teaching, two 
principal' evaluations of the teacher s performance in two separate 
years indicated unsatisfactory ratings, . * > 

A Pennsylvania appellate court remanded a dismissal tascjo the 
Pennsylvania Secretary' of Education for a determination as to which of 
several teacher evaluation ratings should be used to determine w hether 
a tenured second-grade teacher could be termmated. Pennsylvania re- 
quires that dismissal for incompetency be based on a minimum of two 
consecutive unsatisfactory rating but the court was unable to discern 
which ratings were relied on by the district or the secretary in reaching^ 
the employment decision. ^ . 

Dismissal of a Colorado teacher for incompetency and ne^ect of 
duty was upheld by the Colorado Supreme Court after a hearing of- 
ficer completed an opinion involving twenty-four findin|(s of fact, sup- 
ported by hearsay as well as direct evidence, of the teacher\s in- 
competence.*^ 

- A Pennsylvania scbool board's dcbision to dl^smlss a temporary {pro- 
fessional employee w^ justified when based on cIa!^r6om ratings of the 



103. Hurfison-Wit&hinitlon Commun. Sthodl Corp* v. Rales, 450 N\e.2d {Ind, Ct 

App. im). 

104. Board of Dtni. of South Wifindsl#k v. Setim, 334 K.WM 341 (hmm Cl. Ann. 
1983). • \ 

105. £veretU\BoardorEduo.afHampton.334N*W.2d320(lowaCt App. ldS3). 

106. Da\iffe(m v. Wintton-Satefn/Fors^lh Cty. Bd. of Educ, 303 S.E.2d mt (K.C. €1. 
App. 1983). 

137. Hamburg v. CotMiittionen Dep'l at Edtic.« 458 A.2d 2BS (fa. Cotntnw. Ci» 
1993). \ ^ 

106. BMkev.N«eMn,6S8P.2d860<C<Mo.m?). 
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teacher's performance and the testimony of the iK^hool prim-ip&l and 
distrfct superintendem confirming the observation ratifies. No 
evidence was presented indicating that the unsatisfactory rating was 
arbitrary or procedurally defective^ and the conseciuent discharge was 
upheld by a Pennsylvania appellate court,'"* 

2.5 REDUCTION IN FORCE AND ABOLITION OF POSITION 
3.Sa Necessity for Reduction In Force 

An Iowa Suprenie Court decision sustained the propriety of a school 
superintendent's actions in effectuating a reduch'on in force (RIF). The 
superintendent established that severe budgetary imbalances were first 
addressed through natural attrition of staff, followed by dfforts to 
renegotiate terms of the master contract. Once these efforts proved in- 
ad^ate, the selection of the teacher to be laid off was influenced by 
cemmcation and seniority, with the teacher selected having less mobili- 
ty in terms of reassignment within the district."* 

Under Illinois law. hearings are re<|uired when economic necessity 
compels dismissal of more than five tenured teachers within a district. 
In an Illinois appellate court decision a school board that had issued 
honorable dismissals to fifty-nine teachen cdUld not moot a class action 
challenge to the reduction in force by stipulating that all but five of the 
tenured teachers who received dismissal notices were rehired or declined 
offers of reemployment. The court found that the right to hearings on 
the necessity for a RIF crystallized at the time of notice of disrois.sal, 
though hearings would extend only to those tenured teachers who were 
not offered reemployment.'." ^ 

A federal district court has held that a former school dietitian received 
appropriate due process when she was given notice of termination due to 
• reduction in force and was permitted an opportunity for appeal. 
^ Although the employee's contract specified termination only for cause, 
^ the court found that the bona fide condition of financial exigency did 
exist in the school district and such a condition constituted 
"cause."'" 



10S> Kudwdk V. Btiwd of Di»., 455 KM m (Pa. Comrow. Ct. 1983). 

110. Smith V. Board of Edttc. of Mc-diapolis, 334 N. W.2d ISO (lima 1^) . Scf uUa Olds 
V. BoftrdofEduc, N'tshiiiCiimmun. S(4)oolDist.. 334 N,W.2d?A$(low3k Ct. A})t>. 
(tmiority as sltpul«t«d in the masier cinntract would h» a determining factor in lavoffs). 

111. Wheattey v. Board of Educ.. 446 N.E.2d 1257 {U. kvp. Ct> 1983). 

112. Barr>- v. Blue Springi R-t.X School DIst . S57 F. .Supp. 249 (W.D. Mo. 1983). See 
Saa Joie Teacher* Kdn v. Allen. 1^-CaI. Bptr. 710 <Cal. €t. App. 1(183). A ichool 
di*trtct't financial eitcttmstane«« wmitd be a fa^iitimale comideration in any decision to 
reduce or discontinue school lerv lces, including the rtKluction of classroom teaching. 
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2.5b Elimination of Position 

A school board, having determined thal» due to declining enroll- 
mcnt, the number of social studies positions should be reduced and one 
teaching position eliminated, was challenged in its decision by the 
social studies teacher whose position was eliminated. The New York 
appellate court found for the school board, concluding that the ad- 
ministrative hearing panel had exceeded its authority by insisting that 
the board justify., its decision to eliminate a position in social studies 
rather than in the English program. The board made its determination 
of th^position to be eliminated on the basis of state-reiiuired cur- 
ricufTrtk mandates and courses desired by parents and students and 
demonstrated that reshuffling of schedules so as to retain a particular 
teacher was impossible. Thus, no further justification was required. , 
provided, as in this instance, the board exercised its discretion 
reasonably without evidence of arbitrary or capricious conduct."* 

Under provisions of most reduction in force policies, whether collec- 
tively negotiated! or mandated by slate law, it is generally held to be 
imjjermissible to nonrenew a tenured teacher while retaining a 
nontenured teacher in a position for which the tenured teacher is 
equally (jualified. A Kansas school board, responding to past and pro- 
jected enrollment declines, undertook a red'uction in force in which a 
tenured high school English teacher In the language arts program was 
excessed. All junior high schoc>l positions in English were removed from 
consideration by the board, although the excessed teacher alleged the 
board had acted arbitrarily and capriciou.sly In identifying the position 
to be eliminated and selecting the employee to be excessed. The review- 
ing courts agreed that the school board's decision distinguishing 
categories o( "language art**; speciaUz&tions in high school and junior 
high was airbitrary. The court found the categories of specialization 
unrecognized under school board policy, certification, or state law re- 
quirements and went further to hold tliat the excessed teacher was well 
qualified to assume a position as a junior high school English teacher. 
Having found the board's actiori arbitrary and capricious, the court 
concluded the reduction in force was violative of the Kansas tenure 
statute insofar as several probationary teachers at the junior high 
school level had been rehired while the senior high English teacher had 
not been renewed . "* 

Although Iowa courts recognize that a reduction in force is not an 
occasion for determination of good cause for dismissal, the Iowa 

113. B«ppold V. Bmtd of Educ, Cleveland HiM$. 464 N.Y.S.2d 240 (N.Y. App. Div. 

VS»3h ' I 

'114. Coats V. Board of Educ, 662 P.2d 1279 (Kan. I9«3). 



§6 



Emptotfees i 43 

Supreme Court has comiKslled a local district to provide a.hcaring on 
how It chose specific positions for elimir^ation, in order to avoid the 
possibility that a principars layoff was related to an attenipt by the 
board to pttnish for the exercise of constitutional rights or wa§ other- 
wise arbitrary and capricious."" 

2.5c Selection of Employee 

A California school board, faced with the necessitv of a reduction in 
force, sought to selectively retain teachers having Spanish-speaking 
skills. As a result, teachers who claimed i^reater district seniority 
challenged the board's layoff decision as violative of statute spgjcifying 
that less senior teachers can be retained only where certified and ctm- 
petent tb render special services. The board's rationale for retaining 
Spanish-speaking teachers, even though these teachers did not teach 
bilingual education classes, was related to the large proportion of 
Spanish-speaking students in the district. The appellate s^ate court 
found* that retention of less senior employees must be prec^eated on 
program requirements and not on a loosely ^constructed notion of 
"needs" identified by the district. 

No constitutionally protected property interest could l>e established 
by an ArkalTsas certified teacher whose contract was not renewed due 
to a reduction in force. The federal district court concluded that a full 
remedy w«s available under Arkansas statutes for any allegation of ar- 
bitrary and capricious action in the school board's determination of the 
proper employee to be laid irff 

Good cause dismissal provisions of Ohio law, which would grant 
substantial due process protection in dismissals relating to teacher con- 
'duct, do not apply when the course in which' a teacher is certified is 
diminated from the curriculum and another course in which the 
teacher is not certified is adopted. ' 

Notice of nonrenewal baiwd on program discontinuance was upheld 
when it was established that an Oklahoma occupation services teather 
was advised by certified letter of his nonrenewal and bis right to a 
hearing. The local board's discretion in determining the program to be 
eliminated an4 the employee to be laid off was affirmed by the state 
appellate court, 



1 15. In f* Waterloo Commun. Schoel Dls». . 338 N. W.2d 153 (Iowa 1983) . 

116. AInaindcr v. Delano Jtrfnt Union Iliith School Di^.. 188 Cai. Rptr; {C»\. Ct. 
App. 1983). 

U7. Suttonv. .MarianaSchoolDlst.,573F. Siipp. 159(D. Ark. 1983). 

118. State «t r#f. Cutter v. Pike Cty. Joint Area Voe. Sc>K»d. 451 N.E.2d 800 (Ohio 
1983). 

119. W«^v. NortheaiH Oklahoma Area Voc.-T«h. School. 657 P.2d 1205 (OWa. Ct. 
App. 1982). 
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2.5d Seniority and Reassignment 

Under New Jersey law a reduction in hours of employment^ from 
full- to part-time, is a reduction in force if done for reasons of 
economy- However, a school board's discretion in reducing a tenured 
teacher s employment, along with an equal reduction for a nontenured 
teacher, did not violate tenure and seniority rights because the board^x 
action w*as predicated on reasons of economy and the tenured teacher 
was not treated as the inferior of the nontenured teacher, 

New Jersey regulations governing seniority in appointment practices 
have been interpreted to permit a tenured part-time teaching staff 
member with proper certification to claim seniority in seeking a full- 
time appointment that is within the certification area and involves 
responsibilities identical to those of the part-time position actually 
held. In applying the regulations* the New Jersey Supreme Court ruled 
that a tenured teacher who was employed as a part-time librarian 
could claim seniority preference over a nontenured teacher for ap- 
pointment as Tull-time librarian. 

New York subject area coordinators were- subject to independent 
determinations as to whether or not they possessed tenure, and suffi- 
cient seniority, to protect their employment status in an economically 
compelled reduction in force. A New York appeals court reinstated a 
laid-off teacher where it was established that the teacher s seniority 
and tenure in the area of trade electricity were superior to those of a 
teacher who was hired to teach appliance repair.*^ How^ev^r^ under 
New York law, librar>- positions are not "similar" for purposes of 
preferences in hiring where the abolished position involved teaching 
responskhilities and required a teaching certificate and the newly 
createvi position had no such certification recjuirement 

UndeiT New York law, a position as a regular substitute is a "vacancy/' 
which should be filled by the most senior teacher on a preferred eligibili- 
ty list, particuli^rly when it is clear that the one-year substitute position 
would become a full-time regular position within a year due to the poor 
health of the incumbent teacher. 



Klinpfit V. Boatd of Educ. ^ Granburw 463 A.2d !l48 <^S.). Super. Ct. App. Diw 

1983). 

I2L Liehtman v. Bcwird Educ.. 461 A.Sd 158 (N J. 19^). 

122. Maine Endwell Whm Ass'n v. Maine-Endu^li Cent. School Di%t, 461 N. Y.S.2d 
537 <N.Y. Sup. Ct ISte). S^nbt^ F^irgarty v. Sthotil Comm. nl Palmer. 448 N.E.2d 783 
(Ma$&. App. Ct. IftBSK Di-partmi^iit hn^tkd \% a **sup^rvisor" lor purposes of statute ap- 
plicable to demotion of tenat«d .^upervtors. 

123. Nu&a V, Board of Coop. Educ. Sem.. 459 N.Y.S.2d m <N.Y. Anp. Div. 1983). 

124. Smith V. Board<rfEduc.of EfiKtRamapo.468N.Y.S.2dS39<N.Y. App. DIv. 1983). 

125. DIonisio \% Mahopac Cent. School DhU 4m N:Y.S.2d 450 (N Y. App« Dl\% 1983). 
0m mpe Taylor v. Board of Trustees* Od NoHe Unified SchodI VkU 196 Cal. Bptr. 444 
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New York law r^tricts the award of cumulative seniority where an 
appointment as a substitute teacher was improper. Thus, a school 
board could not include any seniority credit to a substitute teacher for 
services performed under an improper appointment However* a 
New York school board was held to have unrc^asonably and arbitrarily 
applied its procedure for determining seniority among tenured faculty 
when it refused to recognisse a teacher s years of service because the 
teacher aad never received a formal notice of appointment**^^ 

An honorably dismissed Illinois teacher could not compel a realign- 
ment of teaching positions that would combine classes from two posi« 
tions* creating a single position for which the teacher could qualify. In 
a decision by the.Supreme Court of Illinois, the schoA district was held 
not to have acted arbitrarily or capriciously by refusing to combine 
classes and rehire the teacher. Central to the court's determination was 
a finding that the teacher could not legally qualify for either of the 
newly created positions.*"* 

The Supreme Court of Ohio has recently construed statutory provi- 
sions stipulating that seniority of service should guide the preference of 
the school board in reductions in f<irce based on declining enrollment. 
The court has held that the statutory reduction in force does not apply 
when a decline in enrollment within a particular course of shidy 
necessitates the transfer of a more senior teacher from that field. No 
decline in the actual number of teachers resulted when a senior teacher 
in an occupational education program was transferred to a position as 
a study hall teacher d6e to deK^lines in the occupational program's stu- 
dent enrollment. Consequently, the teacher s reliance on the statute to 
compel reassignment of a less senior teacher w^as misplaced.*^ 

While a Florida school district could properly abolish a position for 
economic reasons, it had a duty to determine whether another position 
was available for which the employee was qualified. The employee, 
hired as a caff^teria worker, was certified to teach, but no board in- 
quiry was made with respect to employing the worker in a teaching 
posltion.**^^ \ 

^ Reassignmei^t to a teaching pc^itton from an administrative role, ab- 
sent any reduction in salary, wan fustified on the basis of le^iU 
mate financial constraints and did not circumvent- Montana tenure 
laws deq[>ite the dissimilar functloas inherent in moving from an 



126. Daul V. Boahl of Edue. of Muhopae, 466 N.Y.S.3d 449 (N Y. App. Dtv. 1963). 

127. Schoenfeld v. Board of Co:kp. Cduc. Sem . 469 N.Y.S.2d 133 (N.Y. Apt). Dtv. 
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188. P«ler$ v. Boatd of Educ. ^ Rantoiil Twp.. 454 N.E Jd 310 <;|i. 1983) 
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administrative to a teaching position. The Montana Supreme Court»s 
while noting that the positions were functionally dissimilar, concluded 
that positions as a coordinator of intermediate education and classroom 
teacher \rerc comparable for acquisition of tenure and were not con- 
trary to the intent of the tenure statute. ' " 

Reassignment as principal of a kindergarten through sixth grade 
from that of a principal in kindergarten through eighth grade com- 
plied with a New York statute requirement specifying placement in a 
"similar" position provided the employee received no reduction in 
salary or increment. '"^ 

Under a California appellate court ruling, school districts are not re- 
quired to obtain a certified employee's consent to an assignment in a 
continuation high school even though the teacher s certification was a 
general secondary credential . 



2.6 CONTRACTUAL DISPUTES 



2.6a Contractual Provisions and Board Policies 

An Idaho teacher who taught six rather than the normal five class 
l^riods was entitled to a salary increment equal to 10 percent of his 
base salary based on a minimum standards policy adopted by the 
school district in 1973. Tne school district contended the minimum 
.standard did not apply to the contract negotiated with the teacher in 
1978, but the board introduced no substantial evidence that would 
reflect a different minimum standard."* 

An Ohio teacher was granted the differential between her existing 
salarv- and the salary set forth on a newly adopted local salary schedule 
based on an Ohio Supreme Court's ruling that tl»e teacher was entitled 
to full credit for up to five years of previous teaching service."* 
However, an Ohio board of education may establish its own service re- 
quirements tot full credit on a locally adopted .salary .schedule as long 
as the teacher is given full credit for the statutory minimum of five 
yeoK prfor actual teaching experience. 



131. Sorlie v. School DM. No. 2. 667 P.2d 400 (Mont. 1983). 

132. Rosslv. Boardof Educ. of City School Dfet.. 465 K.Y.S.2d 630 (NY. Sup. U. im. 

133. Caiitornia Tcaehen Ass'n v. GowrninK Bd. of Cent Union H>Kh Scho<rf Dist.. 190 
Cal. Rptf. 453 (Cal.Ct. App. 1983). 

134. Robinson v. Joint School Dfat., 670 P.2d 894 (Idaho 1983) 

135. Rauhausv. Btickeye Local School Dist No. mh 4.WN.E.2d 624 (Ohl<» J^^- 

136. Maple HelRhts Teachw Assn v. Maple Helfthts B^^- fduc^^S N.E^ 619 
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substitute teacher who teadtes In an Ohio ahool district for more than I20days in a school 
vear is entitled to a j-ear of service credit in computing later salaf>' awards. 
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A New York school district was not entitled to deduct salary received 
by a suspended teacher during the period of his suspension if it could be 
^ablished that those earnings were supplemental rather than 
substitute earnings for service in the school district. 
* A Pennsylvania teach^r^ proj^erly dismissed for incompetence^ was 
entitled to back pay during a medical absence that occurred prior to 
contract termination. Though he was absent for medical reasons up 
until the time of his dismissaK the appellate court found no intention to 
abandon his contract or terminate the contract agreement through a 
mutual rescission.^^*^ 

A contract modification in which the employee agreed to go on sick 
leave until he could furnish proof of recovery from an emotional distur- 
bance, in exchange for the sui^erintendent^s promise to withhold a 
notice of termination, w as upheld by the Iowa Supreme Court despite 
the failure to ratif\\ which would have been evinced !>y the signature 
of the school board president. 

A provision of a state statute and an employee contract that referred 
to "other duties** in an Iowa principal's employment could extend to 
assignment as an attendance offic^er under a construction recognized by 
the Iowa Supreme Courts The court found no breach of contract in the 
school board*s assignment and ruled the boards action did not exceed 
its discretionary authority. 

2.6b Administrative Regulations and State Statutory Provisions 

State law frecjuently makes provision for diff rential pay, equal to 
the teacher^ salary minus the salary of a substitute^ when a teachc^r is 
absent for administratively approved or other justifiable reason. The 
Oklahoma Supreme Court hastuled that a sc1hx>1 district may properly 
deduct the differential even when no substitute is actually hired* In a 
California appellate court di^rision^ it has been ruled that the entitle- 
ment to the pay differential is a separate entitlement in each school 
year.*^^ 



137. Hawlev v. Scwth Oran^town Cent. SchcKil Disl.. m HA\^M 457 (N.Y. App, 
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In adopting guidelines for salary increments based on education 
credit for professional improvement, the Louisiana Educational Em- 
ployees Professional Improvement Committee exceeded its authority 
by establishing standards that were more stringent than those con- 
tained in the state statutory provision.'** 

Contract cancellation of a permanent teacher under an indefinite 
contract, which occurred between terms during the summer, would 
not become effective until the end of the following academic year term 
under Indiana law. A school district's claim that the state statute was 
intended to apply only to contract cancellations during the progress of 
the school year was denied by an Indiana appeals court.'" 

A probationary teacher who sought refristatement and an award of 
attorney's fees was not successful in establishing a violation of the 
Oregon teacher s evaluation statute. Though the teacher received no 
evaluation of her performance consistent with the statutory re- 
quirements, an Oregon appellate court held the dfistrict had no obliga- 
tion to evaluate the teacher under the statute as the statute was not in- 
corporated by reference into the employment contract.*** 

Despite the school district's failure to properly serve notices of 
nonrenewal as required by a negotiated contract,' the Kansas Supreme 
Court upheld the propriety of nonrenewal notic«» where the notices 
were served on or before the April 15 date specified under Kansas con- 
tinuing contract statute. The negotiated contract provision was void as 
in conflict with the statutory notice requirement.*** 

An Indiana school board had the requisite authority to hire a teacher 
as a "permanent substitute" and was not required to hire her as a tem- 
porary teacher under Indiana statute law, despite a statutory wording 
thats^pecified that a "temporary teacher's contract shall be used only 
for employing a teacher." In this instance^ the appellate court ruled 
that the word "shall" was a term of limitation, not of mandate."' 

California makes statutory provision for automatic resignation when 
an f mployee is absent without leave for five coitsecutive working days. 
In confining this statute to cases in which the absence is. admitted, a 
California appeals court noted that it would be.a denial of due process 
to permit the statutory presumption where an employee presented a 
factual dispute regarding authority for the absence.**^ 



143. Dcsboteis v. St«hi> Pfdbsioml lmprm<«meiit Comm., 430 So. 2d 119K-fLa. Ct. 
App.l«0). 

144. mt ttiver Valley Sdwol Corp. v, Henfm, 446 N.E.2d 1364 (liKi. Ct. App. 1983). 
14$. Smith V. School Dist. No. 4S, 666 P.2d 1345 (Or. Ct. App. 1983). 

146. mtm% Edue. Ajtit'n v. nnifM $(>ho((4 Dist Nn. 290, 666 i^.8d ipo (K«n. 1983), 

147. PauI v. Metropollum School Di«t., 485 N.E.8d 411 (Ind. Ct. App. 1983). 

148. Zike V. State P«nonnd Bd., 193 Cal. Rptr. 766 (Cd. Ct. App. 1983). 
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A California appellate cnurt has resolved an apparent conflict In 
statutor>^ provisions by concluding that a substitute teacher hired to 
replace a certified employee on leave has no right to reemplo\%tent 
preference when a regular teacher leaves the district. »** 



2.7 TENURE 

2.7a Probationary Period 

An Iowa teacher could not claim tenure by virtue of fulfilling ^ 
statutory requirements for the probationar>' period while employed as 
a part-time tutor for a single student. The teacher was terminated 
following a reduction in force, but sought additional due proems pro- 
tection based on a claim that she had fulfilled the probationary' p(^riod 
and possessed tenures rights. The court did not recognize her employ- 
ment as qualifying her for statutory tenure rights and sustained the 
school board's determination not to process her notice of appeal of ter- 
mination."^ 

The Idaho Supreme Court has held that a first-year probationary 
teacher has no right to a second year of probationary employment 
simply because nonrenewal was related to performance- based deficien- 
cies in relationships with students and lack of classroom control,'*' 
Similarly, a Nebraska probationary teacher is not entitled to those ter- 
mination and rehiring benefits en|oyed by tenured teachers and may 
not assert a preferred right to reemployment."* 

A Massachusetts teacher who met the tenure requirement for three 
consecutive years of probationary employment was reemployed on a , 
full-time basis in November of the following year. The Supreme 
Judicial Court of Massachusetts ruled that» having met the require- 
ment of three consecutive years of employment, the rehiring in 
November satisfied the statutory requirement for award of tenKirc.''' 

The New York Court of Appeals has upheld an interpretation by the 
. commissioner of education that wotild allow credit toward tenure for 
Mtisfactory substitute service where such service was rendered prior to 
the commencement of the first of a statutorily mandated three years of 
probationar>' service^ 



14d. Taylor, mpta note 129. * 

150. Stafford v. Valley Commun. School Dist.. m N.W.2d 323 (lo«« 1983). 

151. Knudson w BouRdar>> Cty. School OUt.. 6S6 P.Sd lUi (Idaho 19R3). 

152. Roth V. Schotd Dist. of Scottsbluff. 330 N.W.Sd 488 (Neb. 1983). 
■^193. Rtpiey v. Schod Contm. tiS Norwood. 451 N.E.2d 721 (Matt. 19S3K 

154. Robiat V. Blanev. 465 N.Y.S.2d 868 (N.Y. 1983). 
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2.7b Tenure by Default or Acqtdescence 

A school district's business manager successfully established that her 
position came within the protection of a South Dakota statute granting 
continuing contract status to "other administrative employees." As a 
consequence, the employee could claim that the district's failure to pro- 
vide adequate notice of termination constituted a renewal of her con- 
tract.*'* 

A New York guidance counselor successfully contested a school 
district decision to nonrenew by arguing that her employment w as in a 
probationary tenure-earning status rather than a half-time substitute. 
A New York appellate court awarded reinstatement and back pay on 
the grounds that the counselor had achieved tenure by estoppel follow- 
ing two years of probationar>' serv'ice.*** 

A school board's failure to notify the state tenure commission that 
the bo^ird intended to place a probationary teacher on a third year of 
probationary status resulted in the teacher's receijit of tenured status at 
the end of his second year of employment, des'.>ite board notice to the 
contrary. 

A Montana school psychologist was held to hiave earned tenure under 
a construction ^f the teacher tenure law prior to the amendment to the 
statute that excludes tenure-earning status for school psychologists. Ad- 
ditional evidence of the school district's intent to utilize the employee 
in a manner consistent with tenure status was a requirement within the 
employment contract that the psychologist hold a valid teacher cer- 
tificate gather than a specialist certificate. »*• 

A guidance counselor employed under a federal grant at a career 
development center did n6t acquire tenure prior to the time her posi. 
tion was abolished due to program termination, because she did not 
serve within the New York school system. In another New York case, 
an acting principal could not acquire tenure by estoppel by arguing 
that her termination on the final day of her two-year probationary 
period was not in compliance with New York statutory standards.'" 

Teachen who.were given adequate notice of the nontenured status 
of positions as occupational education instructors^ in a daytime adult 
learning program were held to have waived any claim to tenure and 



155. Weltxv. Boardof Educ. oTScotiand, 329N.W.2d 131 fS.D. 19S3). 
186. Stpphlfftv. lk*rdofEduc.,486N.Y,S.2d439(N.Y. App. DIv. 1983). 

157. Davisv. BoardoTEdue. of Harrison Conwnmi. School. 342 N.W.2d 528 <Mteh. Ct 
App. 1963). Set Skteom v. LIllMteld Pub. Schools, 338 N.W.2d 907 (Mich. Ct. App. 
1983) . Letter sent to State Tenure CommlMton required notice of teacher's third-year 
probationary status. 

158. HarHs V. Bauer, 672P.2d2B (Mont. 1983). 

159. ConneU v. Board of Educ. of City School DIst., 465 N.Y.S.2d 106 (N.Y, Sup. Ct. 

160. Taylorv. Berberi«n,446N.Y.S.2d336(N.Y. App. Dlv. 1983). 
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could be terminated for budgetary reasons* Adequacy of notice was im- 
plied from a letter the teabher received^ which did not contain a clause 
specifying that the position was tenure earning. 

A local district provision granting administrators contract renewal 
absent inadequate job performance was viewed by a California ap» 
pellate court as granting a form of tenure that was preempted by provi- 
sions of the state education code- The code provided that tenure may 
be acquired only Jn the position of classroom teacher. A former prtn- 
cipaK reassigned as a classroom teacher, could not rely on the local 
district provision as a basis for an expectancy of continued employment 
as a principal 

A tenured high school principal, invohmtarily transferred to the 
position of junior high school principal, was successful in challenging 
the transfer as arbitrary and capricious and violative of New York 
tenure statutes guaranteeing the administrator a right not to be as- 
signed outside his tenure area without consent. 

A New York teacher who lost his job in a tenure area of trade elec- 
tronics when the school board abolished positions in that area due to a 
reduction in force was entitled to a hearing to determine w^hether he 
acquired tenure in the technical electroni<^ jrea as a nxsult of the 
nature of teaching he did in the trade electronics area.^^ Similarly, 
New fork teachers who were formerly employed by a l>oard of co* 
operative educational services were accorded school district employ- 
ment rights with no change in tenure status when the local district took 
over operation of the cooperative's services. 

No statutory or de facto tenure could be claimed by Illinois physical 
education teachers who kept teaching jobs but were not reemplo>'ed as 
head coaches of their high school athletic teams. Further, a statement 
by board members that a change in coaches would be good for the 
athletic pmgram was not so stigmatizing as to violate liberty. 

2Jc Tenure Status 

A teacher who^ subsequent to attaining tenure, is promoted to a 
position as ""attendance supervisor*' does not lose tenure status under 

m. K«Uittd V. Cfimmt^sioncr «i( Edue.. m N.Y S.2d 838 (N\Y. App. Div. 1983). 
162« LaBelb v. San Franckco Unified School tihu ISd Cal Rptr. 530 (Cd, App. 
1983). 

183. Bdl V. Board <)f£dut., 468 N.Y.SJd 85 (N.Y. App. Div. 1983). 0tl^<K<ft^Gre^aspan 
V. DuK^Cly. BdsoTCoop. Educ. Sem.. 48BN.Y^S.2d430(N\Y. App. DIv. 1983). Ad^ 
jntnlslralive and suK|yhary appointment^^ do not oome wi^in the pfot«i^tion rrf ^^tenitre 
aifas** for a'profes&^nd ediitator under New York law, 

164. Bkom V. Board of Coop. Edtie. Sttrvs.. 463 N.Y.S.2d 531 (N.Y. App. Div. 1983). 

165. Bwmow V. Lewiaon Port^ Cent School Dist.. 4S8 N.Y.S.2d 841 (N.Y. Sup. Ct. 
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the provisions of the Alabama school code.*'' However* a New York 
teacher could not claim tenure in the separate area of remedial reading 
when her tenure status had been established in an elementary reading j 
area.*** 

In the absence of a current employment contract creating a right to 
tenure, school administrators in Michigan were governed by the terms 
of original employment agreements that excluded tenure. The 
Michigan Supreme Court was unwilling to hold that the school ad- 
ministrators had acquired tenure by continuing to work without con- 
tracts after the expiration of their original written agreements.*** 

A school bus driver has no statutory or contractual right to tenure in 
the opinion of a New York appellate court. As a consequence, the 
driver could claim no right to a hearing solely because her pasition was 
classified as "permanent."'-'* 

2.8 CERTIFICATION 

2.$a Certification Standards 

Following a board at examiner's decision denying a principal's 
license to an applicant with experience as tf "career education coor- 
dinator," the applicant challenged the board's determination that her 
ex^rience did not meet the requirement lor "full-time supervisory 
ano/or administrative experience" required to qualify for the license. 
The New York Commissioner of Educatioh sustained the board's deci- 
sion and a judicial inquiry was requested to determine whether the 
commissioner's determination was arbitrary, capricious, or lacked a 
rational basis. In finding for the commissioner and dismissing the 
education coordinator's claim, the New York appellate colirt acknowl* 
edged a limited scope of iudicial review over decisions related to cer- 
tification and licensure requirements and affirmed the view that these 
matters are presumptively within the discretion of boards and state of* 
ficers."» ' . ' 

A New York teacher sou|^t a certificate in elementary education 
retroactix'e to 1979 on the grounds ihat his prior teaching experience 
satisfied state department certification requirements for supervised 

let. Ex Parte Alabama State tenur* Common. 430 So. 2d WW (Ala. Vm). S*nt «fM 
Smith V. Alattama State Tenui* Comm'n, 430 So. 2d nTt (Ala. Civ. App. I«0). 
I6S. Horowitz v. Board of Edtic., East Ramapo C*nt. Stlwn>l DIst.. m N.Y.S.2d 67 

<N.Y, App. Div. rwa), . 

ie». SmW V. Grand Blanc Bd. of Eduo.. 330 N.W.2d 416 (Mich. 19ft2). 
170. Voor'iis V. WarwfaA Valley Cent. Sehtiol Dl$l., 4S0 N,Y.S.2d 325 (N.Y. App. Dlv. 
IMS) 

ni. De Bellis v. Comm^ioner of Educ. 464 N.t.S.2d 259 (N.Y. App. Div. 1983). 
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student tetching. Without condderttlofi on the merits, the New York 
appellate court affirmed the trial court's determination dismissing the 
action on the ground of untimeliness. 

A former Pennsylvania school administrator and teacher whose cer> 
tification had been revoked following ^nviction of a crime involving 
moral turpitude petitioned for reinstatement from the Pennsylvania 
Secietaiy of Education, the teacher was grajnited a temporary teaching 
certificate and the secretary made reinstatement of other certificates 
contingent on fulfillment of experience. On appeal of this decision, the 
Pennsylvania Commonwealth Court ruled that there was no abuse of 
discretion in compiling the experience requirement, particularly since 
the petitioner had been absent from any teaching or administrative 
duties for over three years, a part of which time he had been in 
prison."* 

2l8b Decertification, Revocation^ or Suspension 

A Pennsylvania school board acted properly in terminating a teacher 
for failure to obtain recertification prior to the expiration of her in- 
teriro teaching tertificate. Proopdural protections normally provided to 
a certifiad teacher did not app^y to the teacher since the date her cer- 
tificate c^>ired, rather than the date she obtained recertification, con- 
troUedherstanding.!^ , 

A New York appellate court has held the certificate revocation of a 
teacher^t license void as arbitrary and unreasonable in light of evidence 
the board of education failed to adequately .specify the reason for 
revocation and did not provide timely notice to the teacher that she did 
not meet minimum lioensing requirements."' 
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